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A bout t he  Aut hor s

The NeW ORleaNs WORkeRs’ CeNTeR fOR RaCial JusTiCe is dedicated to expand-
ing democracy through the power and participation of low-income communities and 
communities of color across the Southern United States. The Center was founded after 
Hurricane Katrina and since then has protected the bedrock civil, labor, and human 
rights of African American and immigrant communities. The Center represents workers 
on the frontlines of today’s changing South in policy change efforts, in the media, and 
in strategic litigation and legal advocacy. For more information see 
www.nowcrj.org.

The CONgRess Of day labOReRs is a grassroots membership organization of immi-
grant workers and their families, many of whom helped rebuild New Orleans and the 
Gulf Coast of the United States after Hurricane Katrina. Members of the Congress are 
human rights defenders who promote human rights including freedom of association, 
equal protection, freedom of movement, political participation, self-determination, 
access to justice, and an end to discrimination, racial profiling, and forced labor. For 
more information on the Congress see www.makejusticereal.org.

lOyOla uNiveRsiTy NeW ORleaNs COllege Of laW was established in 1914. In the 
Jesuit tradition of academic rigor, pursuit of justice, and service to others, the College 
of Law has as its mission to educate future members of the Bar to be skilled advocates 
and sensitive counselors-at-law committed to ethical norms in pursuit of dignity for all.



Deporting the eviDence New Orleans Workers’ Center for Racial Justice // Congress of Day Laborers, New Orleans3

 

tA ble  of  Cont ent s

Executive Summary
     
Substantive Violations of the 
International Covenant on Civil and 
Political Rights
 
Conclusions and Recommendations
  
Proposed Questions to the United States 
 
Endnotes   

4

6

15

17

19



Deporting the eviDence New Orleans Workers’ Center for Racial Justice // Congress of Day Laborers, New Orleans4

e x eCut i v e  summ A ry

THIS REPORT ExPOSES the ways in which the United States is “deporting the evidence,” by arrest-
ing, detaining, and removing individuals engaged in defending themselves and their communities 
against serious violations of the International Covenant on Civil and Political Rights (ICCPR). In 
some cases, the state uses immigration enforcement to retaliate against persons who expose 
governmental abuses of civil and political rights. In other cases, the state cooperates with private 
actors who use immigration enforcement to hide their own unlawful behavior.  Not only do these 
actions by the United States directly violate the ICCPR, they also prevent human rights abuses from 
being exposed or verified because victims and witnesses are intimidated, locked away, or removed 
from the country.   

THIS REPORT DOCUMENTS the stories of “the Southern 32,” a campaign of migrant workers in 
the southern region of the United States who are fighting government efforts to deport them 
in retaliation for the work they are doing to defend human rights.  The southern region offers a 
microcosm of the broader challenges the United States faces in fully realizing its obligations to 
vulnerable immigrant communities under the International Covenant on Civil and Political Rights. 
In the last seven years, five major hurricanes have caused tens of billions of dollars of damage to 
the region. Immigrants, primarily Latino and Hispanic, have played a crucial role in the rebuilding 
effort, often performing the most essential and dangerous jobs. Today in New Orleans, many of the 
migrant workers who originally arrived to help with the post-Katrina recovery effort now live with 
their families in the city, intimately joined in the fabric of the community. Because they live and 
work either without formal governmental permission or with limited status as temporary contract 
workers, they are uniquely vulnerable to exploitation. Despite their essential contribution to the 
revitalization of the city and the region, these workers continue to face widespread human rights 
violations. 
 

the southern region offers a microcosm of the broader 
challenges the united states faces in fully realizing its 
obligations to vulnerable immigrant communities under the 
international Covenant on Civil and Political rights. 
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AS THE STORIES OF THE SOUTHERN 32 DEMONSTRATE, these workers are not quiescent victims. 
Rather, they are actively engaged in exposing violations of both domestic and international law. 
Unfortunately, instead of protecting migrant workers who speak out against unlawful arrests, racial 
profiling, forced labor, and other human rights abuses, the federal government’s response has often 
been to use the immigration system for retaliation – or to look the other way when state and local 
actors engage in this activity. By “deporting the evidence,” which is itself a violation of the ICCPR, 
the United States also minimizes its exposure to responsibility for the underlying human rights 
violations against migrant communities, including:

(a) the use of the threats of arrest, detention, and deportation by the Department of Homeland 
Security (“DHS”) to limit the right to freedom of association, including the right to form and 
join trade unions;1 

(b) the retaliatory arrest, detention, and deportation of migrants who exercise their civil and 
political rights;2 

(c) the continued criminalization of immigrant communities;3 
(d) the use of unlawful racial profiling by state and local law enforcement and by federal immigra-

tion enforcement officers;4 
(e) the unlawful “over-detention” of immigrants, particularly as a result of state and local law 

enforcement collaboration with federal immigration enforcement;5 
(f) the lack of due process, racial profiling, unlawful detention, and other civil rights violations 

arising from reliance on immigration detainers;6 
(g) the unlawful conditions in prisons and jails where immigrants are detained;7 and
(h) the contribution of U.S. immigration policy to conditions of forced labor and involuntary servi-

tude for migrant workers,8 and to violations of their right to life.9 

THIS REPORT CONCLUDES with legislative and administrative recommendations that would help 
bring the United States immigration enforcement into compliance with its ICCPR obligations. The 
report also includes questions for the United States which would assist in clarifying critical areas for 
reform. We urge the Human Rights Committee to question the United States on its efforts to protect 
the civil and political rights of migrant workers and to issue strong recommendations to ensure 
immigration enforcement practices do not continue to undermine compliance with the ICCPR. 
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Art. 19, 21, 22 
(ORganIzIng fOR JUStICE: tHE RIgHt tO fREE SPEECH, aSSOCIatIOn, anD aSSEMbly)

THE ICCPR REQUIRES STATE PARTIES to protect the expressive and associative rights of the 
persons within their jurisdiction without regard to immigration status.10 Together, Articles 19, 
21, and 22 protect the rights to free expression, assembly, and association.11  In a 2011 General 
Comment to Article 19, the Human Rights Committee (hereinafter “Committee”) explained that 
this article is particularly significant because “[f]reedom of expression is a necessary condition 
for the realization of the principles of transparency and accountability that are, in turn, essen-
tial for the promotion and protection of human rights.”12 The Committee further emphasized 
the importance of the article in terms of an anchor of other rights guaranteed by the Covenant, 
stating that the “freedoms of opinion and expression form a basis for the full enjoyment of 
a wide range of other human rights. For instance, freedom of expression is integral to the 
enjoyment of the rights to freedom of assembly and association, and the exercise of the right 
to vote.”13 As such, the “obligation to respect freedoms of opinion and expression is binding 
on every State party as a whole.”14 States must take an affirmative role to protection against 
retaliation and silencing of speech, particularly in defense of human rights:

States parties should put in place effective measures to protect against attacks 
aimed at silencing those exercising their right to freedom of expression. 
Paragraph 3 may never be invoked as a justification for the muzzling of any advo-
cacy of multi-party democracy, democratic tenets and human rights. Nor, under 
any circumstance, can an attack on a person, because of the exercise of his or 
her freedom of opinion or expression, including such forms of attack as arbitrary 
arrest, torture, threats to life and killing, be compatible with article 19. . . .15 

ALTHOUGH THE UNITED STATES RATIFIED these provisions of the ICCPR without reservation as 
to citizenship status,16 it has failed to enforce these protections with respect to non-citizens. 
While the rights to freedom of opinion, expression, and association, are protected by the 
federal Constitution,17 the United States Supreme Court indicated in United States v. Verdugo-
Urquidez that these constitutional protections may not extend to undocumented persons.18 
Since that case, federal and state courts have indicated that the question of whether the First 
and Fourth Amendments apply to non-citizens is unsettled.19 The Congress has responded to 
these signals from the Court, enacting “sweeping antiterrorism legislation in 1996 and 2001 
targeting immigrants for deportation based on speech or political affiliation and even familial 
associations.”20   

1.   

2.   

substA nt i v e  v iol At ions of  t he  iCCPr
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ExPERIENCE EPITOMIzES THE CHALLENGES 
that immigrants face when they try to exer-
cise their civil and political rights.25  Palencia 
was arrested by the New Orleans Police 
Department on May 21, 2011 for locking her 
husband out of the house following a domes-
tic dispute. She spent 45 days in jail, sepa-
rated from her infant son, before the district 
attorney reviewed the arrest and dropped all 
charges against her. After the charges were 
dropped, the New Orleans Parish Sheriff 
continued to incarcerate Palencia in Orleans 
Parish Prison based only on an investigatory 

immigration hold. From inside the jail, she filed a petition for a writ of habeas corpus through 
which she won release from her unlawful detention. Palencia then became a key witness into 
the ongoing investigation of the Sheriff’s treatment of immigrant detainees and the prob-
lematic relationship between the Sheriff and ICE. Because of her activism, she was promptly 
re-arrested in a warrantless night raid by ICE. She was then transferred to a rural detention 
center over four hours away from her child. After community pressure and advocacy by several 
members of the United States Congress, she received a temporary delay in her deportation.

AS A RESULT OF THE UNITED STATES’ FAILURE to provide protection for the expressive and 
associative rights of non-citizens, the immigration system is regularly used as a mechanism 
of retaliation against workers who organize against private and government abuses. In 
Shelbyville, Tennessee, federal Immigration and Customs Enforcement (ICE) agents conducted 
home invasions only one day after a public hearing against racial profiling.21 Similarly, in 
Montgomery, Alabama, ICE agents covertly surveilled immigrant workers as they visited a civil 
rights museum in Montgomery.22 In Beaumont, Texas, local law enforcement and ICE officials 
colluded in the detention and attempted deportation of workers who organized a strike to 
challenge discrimination and wage theft by their employer.23 Some workers were deported 
and others challenged their arrests for almost four years. Eventually some of the cases were 
administratively closed, but the immigration charges were never formally withdrawn and the 
previously deported workers received no relief.24   

3.   

4.   Del my PA lenCi A’s 



Deporting the eviDence New Orleans Workers’ Center for Racial Justice // Congress of Day Laborers, New Orleans8

SAúL MERLOS ALSO ExPERIENCED RETALIATION for speaking publicly about his experience in 
ICE detention. In late 2012, Saul was arrested in Kenner, Louisiana and relocated to the immi-
grant detention facility in Basile, Louisiana.  Upon release, Saúl was granted a 60-day stay of 
removal in order to address his immigration status. Shortly after his release, Saúl was invited 
to speak at a symposium titled Dialogues on Detention: Applying Lessons from Criminal 
Justice Reform to the Immigration Detention System. The symposium was organized by Loyola 
University New Orleans College of Law and a national non-governmental organization, Human 
Rights First. Days after he spoke at the symposium, Saúl was ordered to report to the New 
Orleans ICE office for an unscheduled check-in. He went and was immediately re-arrested and 
placed in detention, despite the previously granted stay of removal. He spent several weeks 
in a rural immigration detention center. After community pressure and advocacy by several 
members of the United States Congress, he received a temporary delay in his deportation. 

THE UNITED STATES’ FAILURE TO PROMULGATE and enforce immigration policy that protects 
the expressive and associational rights of non-citizens violates the ICCPR. This failure is 
particularly egregious and damaging when it leads to the detention, arrest, and deportation 
of persons engaged in reporting and investigating human rights abuses. As these examples 
demonstrate, the United States’ current approach to immigration law enforcement undermines 
federal efforts to understand, expose, and remedy violations of the ICCPR against immigrant 
communities and others who experience similar violations of their civil, labor, and constitu-
tional rights.

Art. (2); (14)(1) 
(Access to Justice: Right to An effective Remedy And equAlity thRough the couRts) 

ARTICLE 2 PROVIDES that all persons whose rights under the Covenant are violated “shall 
have an effective remedy . . . .”26 The Committee has clarified that in addition to “effective 
protection of Covenant rights States Parties must ensure that individuals also have accessible 
and effective remedies to vindicate those rights.”27 These remedies “should be appropriately 
adapted so as to take account of the special vulnerability of certain categories of person . . . .”28  
Moreover, the Committee has explained that Article 2 also obligates the State to take measures 
to prevent recurring violations of the same rights.29 

SEPARATELy, ARTICLE 14(1) PROVIDES that “[a]ll persons shall be equal before the courts and 
tribunals” of each State party. The Committee has interpreted article 14.1 as a guarantee of 
equal access to the courts, regardless of a party’s citizenship or immigration standing, in both 
criminal and civil proceedings.30  

5.

6.

7.

8.
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THE RIGHT OF UNDOCUMENTED IMMIGRANTS to access the courts is also protected by the U.S. 
Constitution. The United States Supreme Court has held that the due process protections of the 
Fifth and Fourteenth Amendments apply to all persons within the borders of the United States, 
regardless of immigration status.31 The Court has reasoned, consistent with the Covenant, 
that these constitutional protections apply to everyone within the United States territorial 
jurisdiction.32  

DESPITE THESE FORMAL PROTECTIONS, however, immigrants face significant challenges in 
reporting remedies for violations of their ICCPR and national constitutional and statutory 
rights. The bureaucratic infrastructure that the United States has implemented in order to 
ensure that violations can be reported and corrected regularly fails to provide any meaningful 
remedy, and may itself be the source of retaliation.

THE UNITED STATES REPRESENTS that it corrects ICCPR violations through the Department 
of Homeland Security’s Office of Civil Rights and Civil Liberties (CRCL).33 CRCL “leads DHS 
efforts to develop relationships with communities whose civil rights may be affected by DHS 
activities” through “regular roundtable meetings that bring together DHS officials with diverse 
communities in cities across the country.”34  

IN SOME INSTANCES, HOWEVER, DHS policies render these meetings inaccessible. For example, 
in May 2012, members of the New Orleans Workers’ Center for Racial Justice were invited to 
participate in a community meeting with the ICE Public Advocate and regional ICE leadership. 
The ICE Southern Field Region leadership required law enforcement background checks to par-
ticipate in the meeting.  Community members were informed that they would have to provide 
their date of birth if they did not have alien registration numbers. These types of policies have 
a chilling effect on the ability of the immigrant community to communicate their concerns to 
DHS.  

 
EVEN WHEN VIOLATIONS ARE REPORTED, CRCL maintains that it lacks the authority to grant 
relief. Moreover, CRCL often does not respond to complaints and sometimes may even be the 
source of retaliation through the immigration system. The New Orleans Workers’ Center has 
filed 13 complaints with CRCL over the last 4 years, including several on behalf of groups of 
affected individuals. CRCL has not found any rights violations or made any policy recommenda-
tions in any of those cases, even in those found meritorious by other state and federal agencies 
and courts. 

9.

10.

11.

13.

12.
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ADDITIONALLy, IN SOME CASES, FILING A COMPLAINT with CRCL can itself lead to retaliation 
through the immigration system.  Mario Cacho is a Honduran national who was a reconstruction 
worker in New Orleans. On August 21, 2009 he completed a criminal sentence for disturbing 
the peace. Before finishing his criminal sentence, on August 3, 2009, ICE placed an immigration 
detainer on him. ICE’s detainer expired in August, but ICE never took custody of Mr. Cacho and 
he remained in custody. Mr. Cacho filed a written grievance to the Orleans Parish Prison offi-
cials asking for his release, but the prison never responded. On February 5, 2010, Mr. Cacho’s 
counsel filed a complaint with CRCL. At this point, he had been unlawfully over-detained 
for more than 160 days. After the complaint was filed, ICE sought custody of Mr. Cacho and 
deported him. In this rare instance the deportation did not block Mr. Cacho from continuing to 
expose violations of his civil and political rights. Mr. Cacho worked with advocates from the 
New Orleans Workers’ Center for Racial Justice to pursue a civil rights lawsuit from his home in 
Honduras which resulted in a landmark civil rights settlement.36 In recognition of the pattern 
and practice of civil rights violations, the settlement also resulted in a new policy limiting 
cooperation between local law enforcement and federal immigration agents.37 U.S. immigration 
enforcement fought Mr. Cacho throughout the process even denying his application for tempo-
rary humanitarian status to testify at his federal civil rights trial. 

FOR ExAMPLE,  

filed a complaint with CRCL in April 2012 
following a botched raid of a day labor 
corner by U.S. Customs and Border Patrol 
(CBP).  He also, while fighting his depor-
tation proceedings, filed a Freedom of 
Information Act request seeking publicly 

available information related to his arrest. He ultimately prevailed in his FOIA claim in federal 
court.35 Based on the evidence that was revealed of the CBP’s cover-up and perjured testimony, 
a federal immigration judge closed his deportation case. Nonetheless, a year later, CRCL has not 
made any findings relating to his complaint, nor communicated with him in any way aside from 
sending a case receipt acknowledgment. 

14.

JoAquin 
n AvA rro 
hern A nDe z 

15.
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16. THUS, WHILE THE UNITED STATES PRESENTS the CRCL as providing a mechanism for identifying 
and remedying ICCPR violations, in practice this office offers neither a meaningful investigation 
into reports of abuse, nor an effective remedy for violations. As currently constituted, access to 
the CRCL is insufficient to meet the United States’ obligations under Article 2. 

ANOTHER AREA WHERE SUBSTANTIVE VIOLATIONS of the ICCPR are widespread is in the treat-
ment of immigrants in detention.38 The number of persons held in immigration detention has 
grown exponentially over the last decade.39 The large increase of detainees has overwhelmed 
the available government facilities. An increasingly large number of people are now detained 
in facilities run by private contractors.40 Persons in immigration detention report lack of access 
to urgent medical care, shortages of basic necessities like soap, toothpaste, and toilet paper, 
a vacuum of information about their deportation cases, and minimal or no access to their 
families and lawyers.41  These conditions constitute violations of the ICCPR, as well as of ICE 
detention standards.42 

AS THE UNITED STATES ExPLAINED in its Fourth Periodic Report, “[t]he current ICE detention 
system consists of approximately 240 local and state facilities acquired through intergovern-
mental service agreements (IGSA), seven contract detention facilities, and seven ICE-owned 
facilities.”43 The largest majority (approximately 70% of detainees) are placed in IGSA facili-
ties.44 All detention facilities are required to meet the ICE National Detention Standards or the 
Performance Based National Detention Standards.45 The United States represents that it moni-
tors compliance with these standards through the Office of Detention Oversight (ODO), which 
is in the ICE Office of Professional Responsibility (OPR).46 ODO was created in 2009 “to ensure 
independent internal management controls over ICE, the Detention Management Compliance 
Program, the safe and secure operation of detention facilities, and the humane treatment of ICE 
detainees.”47 OPR/ODO both conducts its own inspections of detention facilities and inves-
tigates incidents of non-compliance and mistreatment, and collaborates with other federal 
government offices, including CRCL in their oversight efforts.48 

THE UNITED STATES RECOGNIzES THE IMPORTANT ROLE that the detainees themselves can 
play in reporting violations of detention standards in its facilities. The Fourth Periodic Report 
represents that all ICE detainees are provided with handbooks that explain ICE detention 
standards and policies and explain the grievance process.49 Nonetheless, detainees who report 
poor conditions are regularly ignored or subjected to retaliation.

17.

18.

19.
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WAS DETAINED AT THE SOUTH LOUISIANA 
CORRECTIONAL CENTER in Basile, Louisiana. 
He and other detainees filed grievances to 
challenge the poor conditions in the facility, 
but were ignored. He and sixty other detainees 
then began documenting the violations against 
them and conducting hunger strikes to expose 
the seriousness of ICE’s failures.50 In retaliation, 
several of the detainees were placed in solitary 
confinement.51 Ultimately, the impasse was only 
resolved through the intervention of the DHS 
Secretary Janet Napolitano. When ICE finally 
conducted its own review of Basile, most of the 
violations reported by the detainees were vali-
dated52 and conditions at Basile have begun to 
improve. Diaz continues to advocate for humane 

detention conditions and for the rights of detainees. Nonetheless, despite his courageous and 
meritorious advocacy efforts, ICE continues to pursue his deportation. Recently, his deportation 
defense based on civil rights violations occurring during his arrest was denied and he must 
now file an appeal or leave the country. ICE has continued to refuse to exercise discretion to 
close his case. 

20. Ger son Di A z

MR. DIAz’S ExPERIENCE AT BASILE DEMONSTRATES that without the participation of the 
detainees themselves, the United States cannot effectively protect the Covenant rights 
of persons held in immigration detention. The current structure of detention oversight 
only involves review and recommendations made by other offices within ICE. To be truly 
comprehensive and critical in the review of its facilities ICE and ODO need to respect the 
voices of those within the detention system. Without protection from retaliation, however, 
immigrant detainees face extremely high costs for reporting ICE violations.  

RECOGNIzING THE IMPORTANT ROLE that immigrant workers play in exposing civil, labor, 
and human rights violations, ICE formally adopted a policy of providing relief for defenders 
engaged in human rights actions. On June 17, 2011, ICE Director John Morton issued a 
memorandum entitled “Prosecutorial Discretion: Certain Victims, Witnesses, and Plaintiffs” 
(“Morton Memo”).53  The Morton Memo directs ICE officials to exercise “all appropriate 

21.

22.
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discretion” for individuals “pursuing legitimate civil rights complaints” including “individuals 
engaging in a protected activity related to civil or other rights.”54 It states that such discre-
tion is necessary “to avoid deterring individuals from…pursuing actions to protect their civil 
rights.”55 While still discretionary, if broadly enforced, this memorandum would aid the U.S. in 
its obligations under the ICCPR.

IN ADDITION TO THE CONSTRAINTS that it is at best discretionary and subject to implementa-
tion by regional offices, the memorandum offers only limited protection for immigrant human 
rights defenders. It directs ICE officials to use their discretion not to pursue the deportation of 
any qualifying person. It does not, however, affirmatively direct immigration officials to grant 
immigrant human rights defenders any kind of authorization to stay or work in the United 
States and it does not prevent ICE from resuming a case for removal at another time. 

MOREOVER, IN PRACTICE, THE SOUTHERN REGIONAL OFFICE of ICE has not exercised its pros-
ecutorial discretion in accordance with the directives in the memorandum. The New Orleans 
Workers’ Center for Racial Justice has requested prosecutorial discretion to protect human 
rights defenders who participate in national and local investigations into unlawful policing 
and detention practices. By and large, except for one group of four workers who ran a national 
advocacy campaign for four years, ICE has ignored or denied these requests for prosecutorial 
discretion and has continued to pursue deportation for these individuals. As a result, these 
human rights defenders are denied equal access to courts to seek redress for their civil rights 
claims.

IN SUM, THE REMEDIES THAT THE UNITED STATES HAS CREATED to ensure that the ICCPR rights 
of immigrant workers are protected are presently ineffective. Moreover, the systematic use 
of the immigration system to punish those who report violations separately contravenes the 
independent right to equal court access.

Article (2)(1); (26) 
(nOn-DISCRIMInatIOn) 

ARTICLES 2(1)56 AND 2657 OF THE ICCPR FORM the non-discrimination standard that binds all 
state parties. According to the Committee, “the rights set forth in the Covenant apply to every-
one, irrespective of reciprocity, and irrespective of his or her nationality or statelessness.”58 
Specifically, the Committee has recognized that non-citizens “have the right to freedom of 
thought, conscience and religion, and the right to hold opinions and to express them”59 as well 
as “the right to freedom of assembly and association.”60  Non-citizens also have the right to 
equal treatment in the courts.61 As the Committee has explained, “the general rule is that each 
one of the treaty rights of the Covenant must be guaranteed without discrimination between 
citizens and aliens.”62 

23.

24.

25.

26.
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AS RECOGNIzED By THE UNITED STATES in its Fourth Periodic Report, non-citizens are also pro-
tected under U.S. constitutional and federal statutory law.63 The United States acknowledges, 
however, that immigrants continue to be subjected to unlawful discrimination in all aspects of 
life.64 State and federal actors are often active participants in and enablers of this discrimina-
tory behavior,65 creating a relationship of distrust and fear between these communities and the 
government.”66  

NONETHELESS, IMMIGRANT WORKERS IN THE GULF COAST have not been quiescent victims 
of discrimination, but rather have been actively engaged in reporting and challenging viola-
tions of their domestic and international legal rights by employers and by law enforcement.  
Members of the Southern 32 Campaign and the New Orleans Workers’ Center for Racial Justice 
have been essential participants in state, local, and national efforts by government and non-
governmental organizations to document and remedy workplace labor violations, law enforce-
ment racial profiling, and abusive detention conditions, all of which violate the ICCPR,67 as well 
as domestic constitutional and statutory law. 

DESPITE THE IMPORTANT ROLE THAT THESE COMMUNITy LEADERS PLAy in defending civil, 
labor, and human rights, the federal government regularly uses the immigration system to 
retaliate against them for speaking out against unlawful discrimination. Thus, the violation of 
the ICCPR right against non-discrimination is compounded by subsequent violations of the 
separate and independent right to speak and organize against unlawful discrimination and to 
demand and receive a remedy for Covenant violations.

•

27.

28.

29.
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ConClusions & reCommenDAt ions

NON-CITIzENS ARE ENTITLED to full recognition of the protections guaranteed by the International 
Covenant on Civil and Political Rights. Unfortunately, as the United States acknowledges, unlawful 
discrimination against immigrant communities remains a problem for the nation. 

IMMIGRANT HUMAN RIGHTS DEFENDERS play an essential and irreplaceable role in identifying and 
remedying these violations. 

CONTINUED IMMIGRATION ENFORCEMENT including arrest, detention, and deportation of individu-
als engaged in defending human rights enumerated in the ICCPR violates the United States’ obliga-
tion to provide an effective remedy under Article 2 of the Covenant, and severely limits the nation’s 
ability to comply with its other Covenant obligations. 

THE UNITED STATES’ FAILURE TO PROTECT the expressive and associative rights of non-citizens 
violates its commitments under the ICCPR and undermines federal efforts to end unlawful discrimi-
nation by both state and federal actors. 

TO BRING THE NATION INTO COMPLIANCE with its ICCPR obligations to immigrant human rights 
defenders and its obligation to detect, investigate, and remedy violations of all rights protected 
under the ICCPR, the United States should:

legislate immigration Protections for individuals defending human Rights enumerated 
within the international Covenant on Civil and Political Rights. The POWER Act is proposed 
legislation that would ensure that worker protection laws are equally enforced in all work-
places and create special visa eligibility for workers suffering serious civil rights or labor 
violations.

Create and enforce administrative Protections for individuals defending human Rights 
enumerated within the international Covenant on Civil and Political Rights. The Department 
of Homeland Security, the U.S. Cabinet agency responsible for immigration enforcement, 
should issue public guidance directing enforcement and legal personnel to properly 
limit enforcement in cases involving protected civil, labor, and human rights actions and 
should ensure consistent and broad implementation. This could include non-discretionary 
implementation and enforcement of the principles included in existing discretionary admin-
istrative documents.68 Administrative protections must include: an end to all DHS custody 
conditions (including but not limited to detention, ankle shackles, travel limitations, and 
check-in requirements), indefinite future status for human rights defenders and their families 
(including termination of immigration cases with prejudice or indefinite stays of removal), 
and employment authorization.

•

•
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adopt Proactive Policies to limit harm to Ongoing human Rights activities. The U.S. 
Department of Homeland Security should adopt procedures that limit the destructive impact 
of worksite, day labor corner, and community raids. Prior to such raids, ICE should conduct a 
community justice assessment on the raid’s harm to ongoing protected activity relating to 
civil, labor, or human rights that shall constrain enforcement activity. 

Terminate Federal Agreements with Local Law Enforcement Officials Who Undermine 
human Rights. The Department of Homeland Security should monitor and terminate collabo-
ration with local and state law enforcement that is found to be undermining human rights. 
Terminating collaboration should include terminating detention contracts and information-
sharing programs in which local law enforcement are found to have committed human rights 
violations including racial profiling, excessive use of force, over-detention based on expired 
immigration detainers, and/or unlawful detention conditions. 

Investigate and Sanction Misconduct by Immigration Enforcement Officials and Protect 
Witnesses to the investigation. The Department of Homeland Security Office for Civil Rights 
and Civil Liberties should investigate and sanction agents who fail to comply with human 
rights, while protecting the confidentiality and safety of victims and witnesses who come 
forward and report misconduct. CRCL should develop a streamlined process to ensure that 
immigration enforcement protects and does not harm persons who participate in civil rights 
investigations. CRCL should also limit the ways in which information gathered through these 
investigations is shared and used against cooperating individuals in the future. 

ensure Community Transparency and accountability. The Department of Homeland Security 
should publicly disclose information relating to protection of human rights defenders across 
its field offices and divisions. This includes providing data, by region, relating to the number 
of cases reviewed and actions taken, community justice assessments performed, and fund-
ing allocations made towards civil, labor, and human rights. The Department of Homeland 
Security should also prioritize Freedom of Information Act requests relating to civil, labor, and 
human rights. 

 

•

•

•

•
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ProP oseD que st ions 
to t he  unit eD stAt e s 

(2) 

(1) 

a. 

b. 

(3) 

b. 

a. 

c. 

What provisions of U.S. immigration law and policy ensure protections for vulnerable migrant 
workers and other individuals acting to defend the rights enumerated in the ICCPR so that the 
U.S. does not deport the evidence of serious human rights violations?

In June 2011, director of Immigration and Custom Enforcement (ICE), John Morton issued two 
memoranda to ICE personnel on the use of discretion in immigration enforcement.69 They 
direct ICE attorneys and employees to refrain from pursuing individuals with strong ties to the 
United States, and those “involved in non-frivolous efforts related to the protection of their 
civil rights and liberties.”70 Instead ICE officials are to focus their efforts on persons who pose a 
serious threat to national security and public safety, and individuals with an “egregious record 
of immigration violations.”71 

Please provide an update on the effect of these memoranda on U.S. immigration enforce-
ment policy. How does the United States ensure uniform compliance with these directives 
by personnel in ICE’s regional and local offices? 
What kinds of training and oversight mechanisms are in place to ensure that ICE personnel 
properly exercise discretion under the Morton memoranda? What channels of redress are 
available when they do not?

The United States has created an Office of Civil Rights and Civil Liberties in the Department 
of Homeland Security, which is tasked with addressing complaints involving abuses of civil 
rights, civil liberties, and discrimination on the basis of race, ethnicity, and national origin, by 
employees or officials of the Department of Homeland Security, which includes the Bureau of 
Immigration and Customs Enforcement.72 

What role does the DHS Office for Civil Rights and Civil Liberties play in enforcement of 
the protections for victims of civil rights and labor violations? 
Please update the Committee as to the kind of complaints most commonly received by 
the CRCL and their resolution. What enforcement mechanisms does the CRCL have to end 
ongoing violations?
How does the United States ensure that documented and undocumented immigrants 
can report civil, constitutional, and human rights violations, particularly against govern-
ment officials, without experiencing retaliation? How does the United States ensure 
that immigrants receive due process of law on claims of civil, constitutional and human 
rights violations made to CRCL without fear of deportation? What redress is available for 
persons who experience retaliatory action by DHS or its sub-agencies as a result of report-
ing a rights violation? What steps does DHS take to ensure they are not detained and/or 
deported while their claims are being investigated? 
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How is information gathered through investigations shared within DHS and its sub-
agencies? What protections exist to ensure confidentiality for participants in the process?

The 287(g) Program authorizes local law enforcement to perform certain immigration functions 
traditionally done by the federal government. The Program also has been the source of numer-
ous reported civil, constitutional, and human rights violations. The United States reports that it 
is engaged in a number of training efforts to ensure that this program operates in a way that is 
consistent with constitutional and human rights standards.73 

Please update the Committee as to the impact of these training programs on the incidence 
of civil and human rights violations affecting immigrant communities.

 
During the Universal Periodic Review of 2010, the United States addressed continuing 
concerns over its migrant detention practices. In its report for the Fourth Periodic Review, the 
United States reports the creation of the Office of Detention Oversight, which is charged with 
independently verifying the inspection of detention facilities, according to national detention 
standards.74 

Please update the Committee as to the success of these oversight mechanisms in improv-
ing detention conditions, particularly in private facilities. Do these Offices also play a 
role in redressing individual reports of problematic detention conditions? How does the 
United States ensure that migrants in detention can receive individual redress for civil 
and human rights violations, beyond merely filing complaints with oversight entities? 
How does the United States ensure protections from retaliation for detainees who file 
complaints while in custody? 
Civil society groups continue to report detention conditions that are dangerous to the 
health and safety of detainees; over-reliance on detention of individuals including 
women, children, and asylum seekers; and punitive actions against detainees including 
the use of solitary confinement. How is the United States responding to these continuing 
concerns from civil society? 
 

DHS and the Department of Labor have a Memorandum of Understanding designed to ensure 
that immigration and labor rights enforcement activities do not conflict.75 Pursuant to this 
Memorandum, ICE agreed to refrain from engaging in civil worksite enforcement activities at 
a worksite that is under DOL investigation, and further committed to evaluating requests from 
employers to ensure that they are not “motivated by an improper desire to manipulate a pend-
ing labor dispute, retaliate against employees for exercising labor rights, or otherwise frustrate 
the enforcement of labor laws.”76 

Please update the Committee as to the progress in implementing the protections in 
this Memorandum. Specifically, please explain what training is in place at the national, 
regional, and local level to ensure that ICE employees and officials are aware of their 
obligations under the Memorandum and describe the standards by which DHS evaluates 
employer requests under the Memorandum. Please provide documentation as to the 
number of times DOL has asked for protections for workers and DHS’s response. 

d. 

(4) 

a. 

(5) 

a. 

b. 

(6) 

a. 
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